104(a)   and 107(a),   because  such citations and  orders  could  be
issued based upon an  inspector's  belief  that a   violation
occurred;   it did not  insert  the term in  104(d)   which  required
citations  and orders  to be  based on findings.

However,   the  legislative history of  the Mine Act indicates
that  Congress  did not  intend  to  change  the unwarrantable  failure
provisions  of  the Coal Act:     after referring  to   certain  decisions
of  the Board of  Mine Operations Appeals,   the  Senate  Committee
Report  in discussing  unwarrantable failure closure orders   states:

These  decisions  have considerably restored  the
unwarrantable failure closure order as an   effective  and
viable  enforcement sanction,   and it  is  for  that reason
that S.   717  retains this sanction  in essentially the
same form   .   .   .

S.   Rep.   No.   95-181,   95th Cong.,   1st Sess.,   32   (1977),  reprinted
in  Senate  Subcommittee on Labor,   Committee on  Human Resources,
95th  Cong.,   2d Sess.,   Legislative History of   the Federal Mine
Safety and Health Act of  1977,  at  620   (1978).

The  "findings"   required in a  104(d)   citation or order
(unwarrantable  failure;   significant and substantial)   by their
nature  seem not   susceptible to inspector observation.     In most
cases  they must  be based upon circumstances,   prior history,
knowledge of  the operator's management personnel,   etc.   For
example,   an  the  ispector ordinarily cannot determine whether  a
violation was  caused by willful  intent or a  serious  lack of
reasonable care merely by observing the violation  itself.

It may be  helpful  to briefly review the administrative law
judge decisions  which  concluded  that  it waa   improper for MSHA to
issue a  section  104(d)  order on the basis of  an  investigation.
The first of  these decisions was  issued by Judge Steffey  in
Westmoreland Coal  Company,   Docket No.  WEVA 82-340-R,   et.   al.,
Order  Granting  in  Part Motion  for Summary Decision   (May 4,   1983).
The case  before Judge Steffey involved thirteen section 104(d)(2)
orders  issued July  15,   1982,   based on an  investigation  conducted
in  December  1980,  which followed a mine  explosion which occurred
November  7,   1980.     Judge Steffey concluded on   the basis  of his
analysis of  the  legislative history of  the 1969  Act that an
inspection was  thought to  be capable of  being  conducted in a
single day,   and an  investigation could take weeks or months.     He
thought  it significant that  the 1977 Mine Act  permitted a
citation or an  imminent danger closure order  to  be issued  "upon
inspection or  investigation," whereas  the Coal Act  requirement
that unwarrantable failure orders  be issued  "upon any inspection"
was  continued in  the Mine Act.     Judge Steffey  stated that  his
review of  the legislative history convinced him "that Congress
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hdrawal on that basis.  Imminent danger orders under
